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 1.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR ORDER APPOINTING REFEREE FOR PARTITION SALE 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
Off calendar.  On April 16, 2018, Defendant Gershon Luria filed a $100,000 undertaking, which, 
pursuant to the terms of the Court’s March 23, 2018 order, stays enforcement of the order 
granting partition. 

The parties are advised that this case is reassigned for all purposes to Department 15, 
the Honorable Judge Susanne Fenstermacher, as of May 7, 2018. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY VS. ELLIS 
HEARING ON MOTION TO VACATE ARBITRATION AWARD 
FILED BY BLAIR HEATH KENEALY, et al. 
* TENTATIVE RULING: * 
 
Continued to May 14, 2018, 9:00 a.m.  The parties are advised that this case is reassigned 
for all purposes to Department 15, the Honorable Judge Susanne Fenstermacher, as of May 7, 
2018. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY VS. ELLIS 
HEARING ON PETITION TO CORRECT OR VACATE ARBITRATION AWARD 
FILED BY HEATH FAMILY PARTNERS II, LP 
* TENTATIVE RULING: * 
 
Continued to May 14, 2018, 9:00 a.m.  The parties are advised that this case is reassigned 
for all purposes to Department 15, the Honorable Judge Susanne Fenstermacher, as of May 7, 
2018. 
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 4.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY VS. ELLIS 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY THERESA J ELLIS, HEATH COMPANY, LLC 
* TENTATIVE RULING: * 
 
Continued to May 14, 2018, 9:00 a.m.  The parties are advised that this case is reassigned 
for all purposes to Department 15, the Honorable Judge Susanne Fenstermacher, as of May 7, 
2018. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00686 
CASE NAME: CASIAN-GOMEZ VS. INDEPENDENT STRUCTURES 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY INDEPENDENT STRUCTURES, INC., et al. 
* TENTATIVE RULING: * 
 
Defendant’s motion is denied without prejudice.  The moving party has not complied with the 

Discovery Facilitator program as provided by Local Rule 3.300-3.301, and the moving papers do 

not show any ground for exemption from the program. 

The parties are advised that this case is reassigned for all purposes to Department 15, 

the Honorable Judge Susanne Fenstermacher, as of May 7, 2018. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00686 
CASE NAME: CASIAN-GOMEZ VS. INDEPENDENT STRUCTURES 
HEARING ON MOTION TO COMPEL FURTHER RESPONSE TO REQUEST FOR 
PRODUCTION OF DOCUMENTS  /  FILED BY INDEPENDENT STRUCTURES, INC., et al.  
* TENTATIVE RULING: * 
 
Defendant’s motion is denied without prejudice.  The moving party has not complied with the 

Discovery Facilitator program as provided by Local Rule 3.300-3.301, and the moving papers 

do not show any ground for exemption from the program. 

The parties are advised that this case is reassigned for all purposes to Department 15, 

the Honorable Judge Susanne Fenstermacher, as of May 7, 2018. 
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 7.  TIME:  9:00   CASE#: MSC18-00446 
CASE NAME: HORNER & SINGER VS. VAZQUEZ 
HEARING ON APPLICATION FOR RIGHT TO ATTACH  ( ERIC MANKIN ) 
* TENTATIVE RULING: * 
 
The Court approved the requested default judgment on April 23, 2018, which may be entered by 
the clerk before the hearing on the motion.  The judgment renders the right to attach order 
unnecessary. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00446 
CASE NAME: HORNER & SINGER VS. VAZQUEZ 
HEARING ON APPLICATION FOR RIGHT TO ATTACH  ( LI-ANN VAZQUEZ ) 
* TENTATIVE RULING: * 
 
The Court approved the requested default judgment on April 23, 2018, which may be entered by 
the clerk before the hearing on the motion.  The judgment renders the right to attach order 
unnecessary. 

 

  

 9.  TIME:  9:00   CASE#: MSL16-04096 
CASE NAME: CAPITAL ONE VS. KAUR 
HEARING ON MOTION TO SET ASIDE DEFAULT,  VACATE JUDGMENT,  & DISMISS 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Granted. 

 

  

10.  TIME:  9:00   CASE#: MSL17-04687 
CASE NAME: CONTRA COSTA COUNTY VS. HAND 
HEARING ON MOTION TO STRIKE COMPLAINT 
FILED BY CYNTHIA DIANE HAND 
* TENTATIVE RULING: * 
 
Before the Court is defendant Cynthia Hand’s (“Defendant”) Motion to Strike Punitive Damages 
Allegation From Plaintiff’s First Amended Complaint (the “Motion”). By way of the Motion, 
Defendant seeks to strike the specific language, “punitive damages” from the prayer for relief in 
the complaint. The Motion is opposed by plaintiff Contra Costa County (the “County”). For the 
reasons stated below, the Motion is granted without leave to amend. 
 
Code of Civil Procedure (“CCP”) section 436 permits the court to “strike out any irrelevant, false, 
or improper matter inserted in any pleading.” For a prayer for punitive damages to be valid, 
some basis for punitive damages must be pleaded. (Clauson v. Superior Court (1988) 67 
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Cal.App.4th 1253, 1255.) Punitive damages are allowed under Civil Code section 3294, which 
permits punitive damages for “homicide, oppression, fraud, or malice.” 
 
Defendant argues that the County is precluded from seeking punitive damages because the 
County is an employer, and the California Labor Code does not expressly allow employers to 
seek punitive damages. The Court first examines the limitations of an employer’s right to seek 
punitive damages, followed by an examination of the injured employee’s right to seek punitive 
damages. 
 

I. Employer’s Right to Seek Punitive Damages 
 

Under the California workers compensation scheme, employer and employee third-party actions 
are interchangeable. (County of San Diego v. Sanfax (1977) 19 Cal. 3d 862, 871-72; “Sanfax”.) 
Under these statutory procedures, employer and employee operate in tandem and unite as one 
under litigation against a third party. (Id. at p. 872.) Labor Code section 3852 does not on its 
face refer to an employer’s right as a “right of indemnity.” The section is silent also on whether 
an employer may seek punitive damages against a third party. The workers compensation 
statutes governing employer and employee actions against third parties, however, do not define 
the substantive law that determines whether an employee or an employer will in fact recover. 
(Breese v. Price (1981) 29 Cal.3d 923, 929; citing Sanfax at pp. 873-74.) Instead, the 
substantive law governing employer and employee actions is usually general tort law. (Id.) The 
Labor Code allows for the third party to be held liable ‘for all the wrong his tortfeasance brought 
about’ irrespective of who brings suit, whether it be the employee, or the employer, or both. 
(Sanfax at p. 872; internal citations omitted.) Substantively, as well as procedurally, employer 
and employee actions are interchangeable against third party claims; it is essentially the same 
lawsuit. (Id. at pp. 873-74.)  
 
While Sanfax decided an issue of a statute of limitations bar by tort law, the Sanfax ruling aids 
the County here, because it reasoned that it is the substantive law giving rise to liability that 
prescribes the applicable statute of limitations, not the party bringing the suit. Sanfax reasoned 
that a contracts, or tort, statute of limitations applies if recovery is sought under contract, or tort, 
substantive law irrespective of whether the suit is brought by the injured employee or his 
employer. (Sanfax at pp. 876-78.) The tortfeasor’s liability remains the same in either case.  
 
After liability is found and damages are paid, sections of the Labor Code prescribe employer-
employee sharing of recovered monies from third parties. (Sanfax citing Labor Code Sections 
3860 and 3856.)  In granting employers the right to sue third parties, the Legislature simply gave 
statutory recognition to principles of equitable subrogation. (Breese v. Price (1981) 29 Cal.3d 
923, 929.) The employer’s recovery is still limited by the employee’s potential recovery, even 
though that recovery may exceed the employer’s costs. 
 
Defendant may defend the action to the same extent as if the injured employee had brought the 
action. (Id. at 930.) The aim is one total action and the defendant is put to his defense but once, 
with the total recovery for his tortfeasance at issue. (Sanfax at pp. 873-74.) In deciding whether 
an employer may recover for claims against a third party, the Court must examine the damages 
that would be available to the employee against that tortfeasor. Because an employer will 
effectively stand-in for the employee, whatever damages an employee may have recovered 
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under the substantive law will consequently be damages available for employer recovery. (Id. at 
pp. 876-878.) 
 
In sum, the Court finds that the motion to strike should not be granted on the ground that 
punitive damages are outside the scope of recovery for employers under the Labor Code. 
 

II. Employee’s Right to Punitive Damages 
 

Having determined that the County has the capacity to seek punitive damages, the Court must 
address whether the County has adequately pleaded grounds for them.   
 
The County cites no case law supporting the proposition that the act of driving an automobile 
while under the influence of alcohol, without any additional aggravating factors, constitutes 
"despicable" conduct.  (See, Civil Code, § 3294, subd. (c)(1).) The requirement of showing 
"despicable" conduct was added in 1987, after the publication of the Taylor decision on which 
plaintiff relies. (See, Taylor v. Superior Court of Los Angeles County (1979) 24 Cal. 3d 890, 896-
897.) This new requirement was intended to serve as a substantial, independent limitation on 
the right to recover punitive damages. (See, College Hospital Inc. v. Superior Court (1994) 8 
Cal.4th 704, 725.) No California case has found “despicable” conduct in the context of an 
unintentional collision.  (See, Lackner v. North (2006) 135 Cal.App.4th 1188, 1212-13.) 
 
Because the County has failed to sufficiently allege support for possible punitive damages to its 
injured employee, the motion to strike is granted without leave to amend.  
 
This ruling, however, shall not prejudice the County’s right to file a motion for leave to amend, 
should future investigation or discovery uncover new facts, over and above mere intoxication, 
that the County believes would justify a claim for punitive damages. 

The parties are advised that this case is reassigned for all purposes to Department 15, 

the Honorable Judge Susanne Fenstermacher, as of May 7, 2018. 

 

  

11.  TIME:  9:00   CASE#: MSN18-0296 
CASE NAME: COCHRAN VS. PROLO 
HEARING ON PETITION TO CONFIRM FINRA AWARD 
FILED BY NICHOLAS COWLES COCHRAN, CLARENCE YEE 
* TENTATIVE RULING: * 
 

On March 19, 2018, the Court continued this petition to give petitioner the opportunity to 

provide proper proof of service.  At that time, the court clerk had once rejected petitioner’s proof 

of service because the person signing, Tim O’Keefe, was neither a party to the case, nor did the 

acknowledgment establish his authority to accept service on behalf of a party.  On March 16, 

2018, Petitioners filed another proof of service by notice and acknowledgment under Code of 

Civil Procedure section 415.30, which did not rectify the problem.  Nothing new has been filed 
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since that time.  Perhaps petitioner believed that the Court did not have the March 16, 2018 

filing and that it remedied the problem. 

Mr. O’Keefe signed the acknowledgement, but not specifically on behalf of anyone.  

The proof of service states that he is “counsel for” Respondents.  Since Respondents have not 

appeared in this action, however, they have no counsel of record.  Nor does the document 

otherwise establish that Mr. O’Keefe was authorized to accept service on behalf of 

Respondents.  (C.C.P. § 416.90 [“A summons may be served on a person not otherwise 

specified in this article by delivering a copy of the summons and the complaint to such person 

or to a person authorized by him to receive service of process.”]) 

As discussed in Estate of Moss (2012) 204 Cal.App.4th 521, 532, the issue is 

whether the attorney is in fact the defendant’s ostensible agent to receive service of process.  

In particular, the issue is whether it is “reasonably certain and highly probable that the attorney 

would inform the defendant of the service.”  In Moss, the attorney in question represented 

the party in the same action, and the service was of (in essence) a cross-petition.  The court 

found that the attorney had authority, but noted that the matter is different where there are 

separate actions.   

The only evidence before the Court on the issue is the process server’s form stating that 

Mr. O’Keefe is “counsel for” respondents.  No other information about Mr. O’Keefe is provided.  

Review of Mr. Kob’s declaration in support of the petition does not show that Mr. O’Keefe has 

any connection to this case.  A different attorney, Mr. Kenneth J. Catanzarite, is listed as 

counsel for Respondents at the arbitration.  Accordingly, the evidence is not sufficient to allow 

the Court to determine whether the Moss test is met. 

The matter is continued to June 4, 2018, at 9:00 a.m. in order to allow Petitioners either 

to serve a new proof of service or a declaration setting forth sufficient facts to enable the Court 

to find that Mr. O’Keefe was authorized to accept service. Any filing is to be no later than 

May 29, 2018. 

The parties are advised that this case is reassigned for all purposes to Department 15, 

the Honorable Judge Susanne Fenstermacher, as of May 7, 2018. 

 

  

12.  TIME:  9:00   CASE#: MSP07-00413 
CASE NAME: CONSERVATORSHIP OF SIEGFRIED KIT 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY THEODORE KIT 
* TENTATIVE RULING: * 
 
Theodore Kit seeks an award of attorney fees of $32,893 and costs of $4,046.03, to be awarded 

as a surcharge against Jessica Kit, the former conservator, pursuant to Probate Code section 

2620.2(c)(3), 2622.5 and 859.   
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A. Objections. 

Jessica’s opposition references certain settlement discussions.  Ted objects on the ground that 

such discussions are inadmissible under Evidence Code section 1152.  That section, however, 

“has no application where the evidence is not tendered as an admission of weakness by the 

party who settled or offered to settle, but for some other purpose.” (Lemer v. Boise Cascade 

(1980) 107 Cal. App. 3d 1, 9.) And as another court flatly proclaimed, “[c]ommunications made 

in the course of settlement discussions are not ‘privileged.’” (Covell v. Superior Ct. (Drasin) 

(1984) 159 Cal. App. 3d 39, 42.)  In particular, courts have held that when a plaintiff refuses a 

settlement offer, vigorously litigates, and then obtains less relief than was originally offered in 

settlement by the defendant, post-offer attorneys fees are not “reasonable” and the trial court 

does not err in refusing to award them. (Meister v. Regents of University of California, 67 Cal. 

App. 4th 437, 449–453 (1998).)   Accordingly, the objection to use of settlement discussions is 

overruled. 

Contents of a mediation, however, are specifically made confidential by Evidence Code section 

1119, and to the extent Jessica relies on any information or statements actually made during a 

formal mediation, Ted’s objection is sustained. 

B. Legal Standards. 

As noted in the Statement of Decision, the Court has some authority to consider the fact that 

Ted and Dawn were only partly successful in their claims.  Where a party is successful on some 

claims and not others, the attorney fee may be limited to that on the compensable claim.  (Akins 

v. Enterprise (2000) 79 Cal.App.4th 1127.)  Nonetheless, “[a]pportionment is not required where 

the claims for relief are so intertwined that it would be impracticable, if not impossible, to 

separate the attorney’s time into compensable and non-compensable units.”  (Bell v. Vista 

Unified School District (2000) 82 Cal.App.4th 672, 687.  See also Harman v. City and County of 

San Francisco (2007) 158 Cal.App.4th 407, 417, 424.) 

In addition, where a party prevails on a given claim, the issue is not whether the party prevailed 

on each individual step taken within that claim.  Rather, “a party who qualifies for a fee should 

recover for all hours reasonably spent unless special circumstances would render an award 

unjust.”  (Vo v. Las Virgenes Mun. Water Dist.  (2000) 79 Cal.App.4th 440, 446.)  This does not 

include “inefficient or duplicative efforts.”  (Holguin v. Dish Network LLC (2014) 229 Cal.App.4th 

1310, 1330.)  Moreover, “[c]ompensation should not be strictly limited to efforts that were 

demonstrably productive.”  (Thayer v. Wells Fargo Bank (2001) 92 Cal.App.4th 819, 839.)  With 

respect to severing work on separate items, e.g., motions, within the same claim, federal courts 

have routinely held that time spent unsuccessful maybe be compensated if reasonable in the 

overall context of how the case was handled.  (Winterrowd v. American Gen. Annuity Ins. Co.  

(9th Cir. 2009) 556 F.3d 815, 827.) 

C. Application to These Facts. 

In the Statement of Decision, the Court found no bad faith by Jessica.  Indeed, Ted and Dawn 

bear some responsibility for some of Jessica’s actions.  They received earlier papers from the 
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conservatorship and the first accounting, which they deliberately did not respond to, then later 

objected to some of the conduct that had been approved in the first accounting. They never 

offered to help Jessica manage their father’s affairs.  When their father died, they led Jessica to 

believe they had no interest in receiving anything from the estate (based on the not very 

satisfying explanation that they only said so because they didn’t think there was much money).  

Nonetheless, Jessica did violate some of her duties. 

Generally speaking, Ted prevailed in the action, but not on all issues.  Time was spent on issues 

such as ATM withdrawals, on which he did not prevail.  He argued for double damages for bad 

faith, which was not found, nor did the Court find that Jessica should be disinherited.  Some of 

these unsuccessful claims added time and expense, but others (e.g., the disinheritance claim) 

did not appreciably increase the time spent.   

Given Jessica’s pre-trial offer to pay $25,000 each to Ted and Dawn, it appears that the net at 

trial (Jessica was surcharged $34,091, plus the value of the car), was not substantially greater.  

Nonetheless, Jessica’s offer was not clearly so advantageous that refusing it rendered all further 

expenses unreasonable. 

The hourly rate of $350 is reasonable; total hours and costs appear to be accurate. 

D. Conclusion. 

Based on the lack of success on some discrete issues that consumed significant time, 

the Court grants $25,000 in attorney fees, and costs of $4,046.03, as a surcharge against 

Jessica.  The request to take remaining fees out of the estate is denied. 

 

  

13.  TIME: 10:00   CASE#: MSL17-02607 
CASE NAME: SECOND ROUND LP VS. PYLANT 
COURT TRIAL - ONE HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Hearing vacated.  Dismissal of entire case filed 4/23/18. 

 

  

14.  TIME: 11:00   CASE#: MSP17-01448 
CASE NAME: MATTER OF THE BARBARA JEAN McCAULEY TRUST 
SPECIALLY SET HEARING ON: MOTION TO EXPUNGE LIS PENDENS 
SET BY THERESA A. MCCAULEY-TOKASHIKI 
* TENTATIVE RULING: * 
 
 The motion to expunge lis pendens is granted. 

The lis pendens must be ordered expunged if it is improper because (a) the pleading on 

which it is based does not contain a “real property claim,” [CCP § 405.31]  or (b) the party who 
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recorded the lis pendens cannot establish the “probable validity” of the real property claim by a 

preponderance of the evidence. [CCP § 405.32]  (See Castro v. Superior Court (2004) 116 

Cal.App.4th 1010, 1017.)    

  “Probable validity” of the claim for purposes of avoiding expungement means that it is 

more likely than not that the party who asserted the real property claim will obtain a judgment on 

the claim in his or her favor. (CCP § 405.3; Howard S. Wright Const. Co. v. Superior Court 

(2003) 106 Cal.App.4th 314, 319 fn. 5]   

Although defendant is the moving party, the burden is on the party opposing the 

expungement motion--i.e., the plaintiff claimant--to establish the probable validity of the 

underlying real property claim by a preponderance of the evidence. (CCP §§ 405.30, 405.32; 

Howard S. Wright Const. Co. v. Superior Court (2003) 106 Cal.App.4th 314, 319.) 

 In effect, an expungement motion requires the court to conduct a "mini-trial" on the 

merits of the real property claim. (Greenwald & Asimow, Cal. Prac. Guide: Real Property 

Transactions (The Rutter Group 2008), §11:708.) The plaintiff claimant (in opposing 

expungement) must, at the very least, establish a prima facie case; then, if defendant (the 

moving party) makes an appearance, the court must then consider the relative merits of the 

parties' respective positions and make a determination of the probable outcome of the litigation. 

(See Howard S. Wright Const. Co. v. Superior Court (2003) 106 Cal.App.4th 314, 319-320.) 

 In this instance, Petitioner has not filed any opposition with the Court, and accordingly, 

there is no basis upon which the Court could find that he is likely to prevail.  Accordingly, the 

motion is granted.   

 Respondent is not represented by counsel in this case, and therefore she cannot obtain 

an award of attorney fees.  (Trope v. Katz (1995) 11 Cal. 4th 274, 285.)  Instead, she seeks 

reimbursement for paralegal and other costs.  While the Court has found authority that paralegal 

costs may be separately awarded as part of an award to attorneys, it has found no authority 

indicating that the cost of paralegals who are not operating under the supervision of attorneys is 

reimbursable.  As to other costs, Respondent has not separately broken out items of 

compensable cost, e.g., filing fees.  Accordingly, the request for costs is denied. 

The parties are advised that this case is reassigned for all purposes to Department 15, 

the Honorable Judge Susanne Fenstermacher, as of May 7, 2018. 

 

 
ADD-ONS 

( beginning on next page ) 
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15.  TIME:  9:01   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY MARY AFFINITO AND MICHELLE AFFINITO 
* TENTATIVE RULING: * 
 
 Plaintiffs have moved to attach essentially all of Michael’s property.  The court denied 
the ex parte application for a writ of attachment, but granted a temporary protective order as to 
certain properties on April 13, 2018.  The court now vacates that Temporary Protective Order 
and denies Plaintiffs’ application for a right to attach order.   

 A writ of attachment is a statutory remedy governed by CCP Section 484.090.  
Attachment is a harsh remedy because it causes the defendant to lose control of their property 
before the plaintiff’s claim is adjudicated.  See Martin v. Aboyan (1983) 148 Cal.App.3d 826, 
831.  Because of this, the statutory requirements are strictly construed.  See Kemp Bros. 
Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 1476.   

 CCP Section 484.090 provides that before an attachment order is issued, the court must 
find all of the following:  (1) the claim upon which the attachment is based is one upon which an 
attachment may be issued; (2) the applicant has established the “probable validity” of the claim 
upon which the attachment is based; (3) the attachment is not sought for a purpose other than 
the recovery on the claim upon which the request for attachment is based, and (4) the amount to 
be secured by the attachment is greater than zero.   

IS THE CLAIM ONE UPON WHICH AN ATTACHMENT MAY BE ISSUED? 

 CCP Section 483.010 authorizes attachment only when specific conditions are satisfied.  
Section 483.010 provides that an attachment may be issued in an action on a claim or claims for 
money, (1) each of which is based on a contract, express or implied, (2) where the total amount 
of the claim is claims is a fixed and readily ascertainable amount not less than $500, exclusive 
of costs, interest and attorney’s fees.   

 The first element is met.  Plaintiffs’ claim is one for money; the claim is based on a 
promissory note entered into between Michael and Rurik Pension Plan, an asset of the Trust.  
The second element is not met.  Plaintiffs have failed to demonstrate that their claim is a “fixed 
or readily ascertainable amount, exceeding $500.”  See CIT Group/Equipment Financing, Inc. v. 
Super DVD, Inc. (2004) 115 Cal.App.4th 537, 540 (although damages need not be liquidated, 
they must be measurable by reference to the contract sued upon, and their basis must be 
reasonable and certain”)   

 There is nothing certain about the claimed damages in this case. Whether Michael 
breached the promissory note of November 9, 2005 and what, if anything, he still owes on the 
note is entirely disputed.  On Plaintiff’s side is the declaration of the Trust’s accountant, Holly 
Armstrong, who appears to have managed Alfred’s and then the Trust’s affairs for many years.  
She contends that her review of the electronic file that she created and maintained for the Trust 
shows that Michael still owes $598,411.00.  The records from various real estate transactions 
tell a different story, however, indicating that the loans were paid.  Thus, the dispute is not 
simply the contentions of the parties, but is a genuine dispute based on evidence before the 
Court.  Plaintiffs argue that the documents submitted by Michael are untrustworthy, and that 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   04/30/18 

 
 

- 11 - 

some or all of them will not be admitted at trial.  Ultimately, this may prove to be correct, but it is 
difficult for the Court to assume, at this stage of the case, that those documents will be excluded 
from evidence, or admitted but not believed.  Plaintiffs have also produced a document which 
appears to be a reconveyance of the three properties on El Pinto that were security for the 
promissory note, to Rurik Pension Plan.  See Nelson Decl., Exhibit E.  This directly contradicts 
Michael’s attorney’s declaration, which shows that Michael sold the three El Pinto properties that 
were security for the promissory note and that they were reconveyed by the Plan to the Trust.  
See Vaught Decl., Exhibits C, D, G, H, I, J.  So, because this statutory element is not met, 
attachment is not authorized in the instant action. 

PROBABLE VALIDITY OF THE CLAIM AGAINST MICHAEL 

 In addition to the elements set forth in Section 483.010, Plaintiffs must establish “the 
probable validity of the claim upon which the attachment is based.”  See CCP Section 
484.090(a)(2)  A claim has “probable validity” where it is “more likely than not” that the Plaintiff 
will obtain a judgment against the defendant on that claim.  See CCP Section 481.190.  To 
demonstrate “probable validity,” Plaintiffs must establish their prima facie case on the claim.  
See CCP Section 481.190.  The determination of “probable validity” is solely within the 
discretion of the trial court and is not likely to be disturbed on appeal.  See Loeb & Loeb v. 
Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1116.   

 Plaintiffs have not shown that it is “more likely than not” that they can establish Michael 
breached the subject contract or that the Co-Trustees suffered damages.  As discussed above, 
the elements of a breach of contract claim are highly disputed, and plaintiffs rely largely on 
evidentiary determinations to be sought at trial.   

            Additionally, Michael has raised a statute of limitations defense.  In their reply, plaintiffs 
raise a variety of equitable defenses to that defense.  While the court is not ruling on that 
defense in this motion, there is a serious question whether Mary had notice of the fact that 
Michael had breached the promissory note at least by the time that it was due (November 10, 
2010), eight years ago.  Unlike other types of cases (fraud, malpractice, etc.) where discovery of 
a cause of action might be delayed due to lack of knowledge of the facts to support a cause of 
action or even concealment as alleged here, in the case of a breach of a promissory note, the 
due date for the final payment is set forth in the note.  The breach occurs on that date, if 
payment is not made.  While Michael disputes whether the loan was fully paid by that date, 
Michael has produced evidence indicating that both Mary and her father doubted whether 
Michael had fully repaid the Trust on a number of loans he had apparently taken.  See Vaught 
Decl., Exhibits L-Q.   

           Accordingly, Plaintiffs have also failed to demonstrate probable validity of their claim 
against Michael.   

           The parties are advised that this case is reassigned for all purposes to Department 15, 

the Honorable Judge Susanne Fenstermacher, as of May 7, 2018. 
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16.  TIME:  9:05   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY NEW PENN FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant New Penn Financial, LLC 
dba Shellpoint Mortgage Servicing (erroneously sued as “Shellpoint Mortgage Servicing”) 
(“Defendant” or “Shellpoint”). The Demurrer relates to the Second Amended Complaint (“SAC”) 
filed by Plaintiff Dean Oduah (“Plaintiff” or “Oduah”). The SAC pleads causes of action for (1) 
breach of contract; (2) promissory estoppel; (3) negligent failure to fulfill promise; (4) breach of 
contract & interference with 3rd party beneficiary contract; (5) negligent misrepresentation in 
loan modification; (6) fraud; (7) violation of Bus. & Prof. Code § 17200 et seq.; (8) quiet title; and 
(9) declaratory relief. 

The Court notes that the Plaintiff has filed a “Notice of Partial Tentative Settlement” with the 
Court indicating that Plaintiff and Defendant “have reached a partial tentative settlement.” There 
is no indication as to whether this “partial tentative settlement” would resolve the instant 
Demurrer. 

The Court also notes that Plaintiff’s claim for (4) breach of contract & interference with 3rd party 
beneficiary contract is new in the SAC. This Court previously sustained demurrers to Plaintiff’s 
First Amended Complaint with one opportunity to amend. 

Where the Court’s order sustains a demurrer with leave to amend, “the plaintiff may amend his 
or her complaint only as authorized by the court’s order.” Harris v. Wachovia Mortgage, FSB 
(2010) 185 Cal. App. 4th 1018, 1023. The plaintiff may not amend the complaint to add new 
causes of action without having obtained permission to do so, unless the new causes of action 
are within the scope of the order granting leave to amend. Id. Where a cause of action “directly 
responds” to the trial court’s reason for sustaining the demurrer, the rule that new causes of 
action may not be added does not apply. Patrick v. Alacer Corp. (2008) 167 Cal. App. 4th 995, 
1015. 

Here, the new cause of action against Defendants for breach of a third party beneficiary contract 
is not within the scope of the order granting leave to amend and does not “directly respond” to 
the Court’s reasoning sustaining these specific Defendants’ prior demurrer. As a consequence, 
the Demurrer to this cause of action is sustained, without leave to amend. 

Analysis 

Indispensable Party 

As the Court previously noted, April Crump is a necessary and indispensable party. Plaintiff 
attempts to address this issue with his allegation that his former spouse “filed a Quit Claim Deed 
… [deeding] all of her right title and interest in the subject Property to him[.]” SAC at ¶ 14. 
Nevertheless, Ms. Crump was a party to the Deed of Trust prior to the foreclosure. She was also 
a party to the 2013 loan modification agreement. SAC at Ex. A. (Even if plaintiff allocated rights 
and duties under that contract to Mr. Oduah as part of their divorce judgment, that allocation is 
not binding on third parties with which Ms. Crump contracted.) 
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If Plaintiff were able to obtain his requested relief, Ms. Crump’s rights and obligations, on a loan 
previously secured by the Property, would necessarily be affected. Tracy Press, Inc. v. Superior 
Court (2008) 164 Cal.App.4th 1290, 1298 (“a person is an indispensable party if his or her rights 
must necessarily be affected by the judgment.”). Furthermore, Defendants could be subjected to 
“double, multiple or otherwise inconsistent obligations.” Edwards v. Fed. Home Loan Mortg. 
Corp. (N.D. Cal. Nov. 13, 2012) No. C 12-04868, 2012 U.S. Dist. LEXIS 162179 at *10 
(“Edwards”). Ms. Crump is a “necessary” party in this action. Cal. Code Civ. Proc. § 430.10(d). 

Even if the SAC did not fail for failure to join an indispensable party, Plaintiff has failed to allege 
facts sufficient to state causes of action for (1) breach of contract; (2) promissory estoppel; (3) 
negligent failure to fulfill promise; (5) negligent misrepresentation in loan modification; (6) fraud; 
(7) violation of Bus. & Prof. Code § 17200 et seq.; (8) quiet title; and (9) declaratory relief. 

 Successor Liability 

The SAC alleges that Shellpoint was “acting as the loan servicer of the Property pursuant to the 
identified ‘modified loan’ entered into by Plaintiff in 2013[.]” SAC at ¶ 5. There are few individual 
allegations regarding Shellpoint. Instead, Plaintiff relies primarily on a “successor in interest” 
theory in order to support its claims against Defendant.  

“As typically formulated,” the rule regarding successor liability is that “a corporation purchasing 
the principal assets of another corporation . . . does not assume the seller’s liabilities unless (1) 
there is an express or implied agreement of assumption, (2) the transaction amounts to a 
consolidation or merger of the two corporations, (3) the purchasing corporation is a mere 
continuation of the seller, or (4) the transfer of assets to the purchaser is for the fraudulent 
purpose of escaping liability for the seller’s debts.” Ray v. Alad Corp. (1977) 19 Cal.3d 22, 28. 
The Second Amended Complaint does not describe a situation that meets any of the 
requirements for successor liability. First, Plaintiff does not identify any “express or implied 
agreement of assumption” by Shellpoint of Ocwen’s liabilities. Second, there was no 
“consolidation or merger” of Ocwen and Shellpoint. Instead, Plaintiff simply alleges that 
Shellpoint took over as servicer of his loan. Third, there is no suggestion that Shellpoint is a 
“mere continuation” of Ocwen. Finally, Plaintiff has failed to set forth any coherent theory about 
how “the transfer of assets to [Shellpoint] [was] for the fraudulent purpose of escaping liability for 
[Ocwen’s] debts.” Ray, supra, 19 Cal.3d at 28. The alleged facts do not provide a basis for 
successor liability.  

For these reasons, and for the additional reasons discussed in Line 17, below, the Demurrer is 
sustained, without leave to amend. 

 

 

 17.  TIME:  9:05   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Bank of America, N.A. 
(“Defendant” or “Bank of America”). The Demurrer relates to the First Amended Complaint 
(“FAC”) filed by Plaintiff Dean Oduah (“Plaintiff” or “Oduah”). The Demurrer relates to the 
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Second Amended Complaint (“SAC”) filed by Plaintiff Dean Oduah (“Plaintiff” or “Oduah”). The 
SAC pleads causes of action for (1) breach of contract; (2) promissory estoppel; (3) negligent 
failure to fulfill promise; (4) breach of contract & interference with 3rd party beneficiary contract; 
(5) negligent misrepresentation in loan modification; (6) fraud; (7) violation of Bus. & Prof. Code 
§ 17200 et seq.; (8) quiet title; and (9) declaratory relief. 

Defendant demurs pursuant to Code Civ. Proc. § 430.10(e) and (f) on several grounds. 

For the reasons stated in Line 16, above, the court sustains the Demurrer without leave to 
amend as to Plaintiff’s claim for (4) breach of contract & interference with 3rd party beneficiary. 
This Court previously sustained demurrers to Plaintiff’s First Amended Complaint with one 
opportunity to amend; the new cause of action against Defendants for breach of a third party 
beneficiary contract is not within the scope of the order granting leave to amend and do not 
“directly respond” to the Court’s reasoning sustaining these specific Defendants’ prior demurrer. 

For the reasons discussed below, the court sustains the Defendant’s demurrer without leave to 
amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several county recorder documents. This Request is 
unopposed. The request is granted. Evid. Code §§ 452, 453. 

This Request is not tabbed, in violation of Cal. Rules of Court, rule 3.1110, subd. (f). See also 

Local Rule 3.42, subd. (3). Defendant is directed to tab its exhibits in all future filings or risk 

monetary sanctions. 

Analysis 

Indispensable Party 

For the reasons stated in Line 16, above, the SAC fails for failure to join an indispensable party. 
Even if the SAC did not fail for failure to join an indispensable party, Plaintiff has failed to allege 
facts sufficient to state causes of action for (1) breach of contract; (2) promissory estoppel; (3) 
negligent failure to fulfill promise; (5) negligent misrepresentation in loan modification; (6) fraud; 
(7) violation of Bus. & Prof. Code § 17200 et seq.; (8) quiet title; and (9) declaratory relief. 

Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821. 

Plaintiff alleges that “[o]n or about July 12, 2013[,] pursuant to promises to return Title and 
Possession to Plaintiff[,] BOFA, acting through Ocwen, caused Plaintiff to pay new consideration 
and to enter into a contract to modify a loan attached hereto as Exhibit ‘A’.” SAC at ¶ 69. Exhibit 
A to the SAC is a Loan Modification Agreement between Borrowers Dean C Oduah and April 
Crump and Lender Ocwen Loan Servicing, LLC. Not only does the loan agreement suffer from 
the indispensable party problem with respect to Ms. Crump, it also fails to identify Defendant 
Bank of America. As a consequence, Plaintiff has failed to allege a contract between himself 
and Bank of America. 
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Furthermore, Plaintiff has not provided any additional detail with respect to any oral agreement 
to “work to return both possession and title to Plaintiff in a specific period of time.” SAC at ¶ 70. 
Notwithstanding his prior opportunity to amend, Plaintiff has added no detail regarding when the 
alleged agreement was reached, with whom, and what precisely were the terms. See generally 
SAC at ¶¶ 69-83. 

Plaintiff has not alleged facts sufficient to state a claim for breach of contract. 

Promissory Estoppel 

The elements of a promissory estoppel claim are “(1) a promise clear and unambiguous in its 
terms; (2) reliance by the party to whom the promise is made; (3) [the] reliance must be both 
reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 
reliance.” Jones v. Wachovia Bank (2014) 230 Cal.App.4th 935, 945. 

The basis for Plaintiff’s promissory estoppel claim appears to be an alleged promise to return 
title and possession of the Property to Plaintiff. SAC at ¶¶ 86-92. Specifically, Plaintiff alleges 
that he “relied on the representations made to him that Title and possession would be returned 
to him in entering into the 2013 loan modification.” SAC at ¶ 88. The alleged promise is 
insufficiently clear and unambiguous to support a promissory estoppel claim. See Laks v. Coast 
Fed. Sav. & Loan Assn. (1976) 60 Cal.App.3d 885, 891. Despite his prior opportunity to amend, 
Plaintiff has offered no detail regarding the alleged promise or its terms. 

Plaintiff has not alleged facts sufficient to state a cause of action for promissory estoppel. 

Negligent Failure to Fulfill Promise 

This claim is largely duplicative of Plaintiff’s claim for promissory estoppel; as a consequence, it 
fails for the reasons discussed above. And, as the Court noted in its prior order on Demurrer to 
Plaintiff’s First Amended Complaint, to the extent this claim seeks to challenge any settlement 
agreement between Bank of America and government agencies, Plaintiff lacks standing to bring 
such a claim. See Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615-16 
(borrower seeking declaratory relief based on the National Mortgage Settlement lacked standing 
to enforce consent judgment as he was merely an incidental beneficiary). 

Plaintiff has not alleged facts sufficient to state a cause of action for negligent failure to fulfill 
promise. 

Negligent Misrepresentation in Loan Modification 

The elements of negligent misrepresentation are (1) a misrepresentation, which includes a 
concealment or nondisclosure; (2) knowledge of the falsity of the misrepresentation, i.e., 
scienter; (3) justifiable reliance; and (4) resulting damages. See Cadlo v. Owens-Illinois, Inc. 
(2004) 125 Cal.App.4th 513, 519. “Each element in a cause of action for … negligent 
misrepresentation must be factually and specifically alleged.” Id. 

The specific factual representation at issue is unclear; it appears to be “statements made by to 
him [sic] in the summer of 2013, by BOFA by and through each of its loan servicers beginning 
with Ocwen that if he signed the 2013 loan modification paper work and paid the trial loan 
modification payments that Title and Possession would be returned to him and that the loan 
modification would occur.” SAC at ¶ 114. Later in the SAC, Plaintiff alludes to “promises as 
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made” (see e.g. SAC at ¶ 128) but provides no specificity with respect to who made a factual 
representation and when.  

Plaintiff has failed to state facts sufficient to constitute a cause of action for negligent 
misrepresentation. 

Fraud 

“Each element in a cause of action for fraud … must be factually and specifically alleged.” Cadlo 
v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519. In a fraud claim against a corporation, a 
plaintiff must allege the names of the persons who made the misrepresentations, their authority 
to speak for the corporation, to whom they spoke, what they said or wrote, and when it was said 
or written. Lazar v. Superior Court (1996) 12 Cal.4th 631, 645. The SAC lacks this detail. 

Plaintiff has failed to state facts sufficient to constitute a cause of action for fraudulent 
misrepresentation. 

Violation of Bus. & Prof. Code § 17200 et seq. 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 

deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

As with the FAC, the alleged unfair conduct complained of appears to be Defendant’s alleged 
misrepresentations with respect to reinstating Plaintiff’s title. SAC at ¶ 130. Plaintiff now also 
appears to include Bank of America’s settlement with the DOJ as a basis for this claim. Id. 
However, as noted above, Plaintiff lacks standing to challenge any agreement between 
Defendant and a government agency. See Graham v. Bank of America, N.A. (2014) 226 
Cal.App.4th 594, 615-16. Plaintiff now alleges economic harm in the form of “tax assessments 
and credit impacts.” SAC at ¶ 130. However, still absent from the SAC are any allegations of 
causation. In the absence of allegations that Plaintiff’s alleged economic harm was caused by 
Defendant’s alleged unfair fraudulent conduct, Plaintiff has not alleged facts sufficient to state a 
cause of action for violation of Business and Professions Code § 17200. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741. A borrower cannot quiet title to 
secured property without alleging that he paid the debt secured by the property. See, e.g., Miller 
v. Provost (1994) 26 Cal.App.4th 1703, 1707 (“a mortgagor of real property cannot, without 
paying his debt, quiet his title against the mortgagee.”).  

Plaintiff has not alleged tender. Neither has Plaintiff alleged that he is exempt from the tender 
requirement. As the Court noted in its previous order, there are four exceptions to the tender 
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requirement in the nonjudicial foreclosure context: First, if the borrower’s action attacks the 
validity of the underlying debt, a tender is not required since it would constitute an affirmation of 
the debt. Second, a tender will not be required when the person who seeks to set aside the 
trustee’s sale has a counterclaim or set-off against the beneficiary. Third, a tender may not be 
required where it would be inequitable to impose such a condition on the party challenging the 
sale. Fourth, no tender will be required when the trustor is not required to rely on equity to attack 
the deed because the trustee’s deed is void on its face. See Lona v. Citibank, N.A. (2011) 202 
Cal.App.4th 89, 112-13. There are no allegations in the SAC that would support any of these 
exceptions. 

Plaintiff has failed to allege facts sufficient to state a claim for quiet title. 

Declaratory Relief 

Plaintiff’s claim for declaratory relief is derivative of his other claims. And for the reasons set 
forth, above, he has failed to allege facts sufficient to state a claim for declaratory relief. 

 

 

 18.  TIME:  9:05   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of ODUAH 
FILED BY DUKE PARTNERS II LLC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Duke Partners II, LLC 
(“Defendant” or “Duke Partners”). The Demurrer relates to the Second Amended Complaint 
(“SAC”) filed by Plaintiff Dean Oduah (“Plaintiff” or “Oduah”). The SAC pleads causes of action 
for (1) breach of contract; (2) promissory estoppel; (3) negligent failure to fulfill promise; (4) 
breach of contract & interference with 3rd party beneficiary contract; (5) negligent 
misrepresentation in loan modification; (6) fraud; (7) violation of Bus. & Prof. Code § 17200 et 
seq.; (8) quiet title; and (9) declaratory relief. Only the latter two causes of action are pled 
against Duke Partners.  

For the following reasons, the Demurrer is sustained, without leave to amend. 

Request for Judicial Notice 

Defendant requests judicial notice of several county recorder documents. This Request is 
unopposed. The request is granted. Evid. Code §§ 452, 453. 

This Request is not tabbed, in violation of Cal. Rules of Court, rule 3.1110, subd. (f). See also 
Local Rule 3.42, subd. (3). Defendant is directed to tab its exhibits in all future filings or risk 
monetary sanctions. 

Analysis 

 Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741. A borrower cannot quiet title to 
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secured property without alleging that he paid the debt secured by the property. See, e.g., Miller 
v. Provost (1994) 26 Cal.App.4th 1703, 1707 (“a mortgagor of real property cannot, without 
paying his debt, quiet his title against the mortgagee.”).  

As a threshold issue, Duke Partners no longer holds title to the subject property. See RJN at Ex. 
H. Defendant does not have an interest adverse to the Plaintiff. As a consequence, Plaintiff has 
failed to allege facts sufficient to state a claim for quiet title.  

 Declaratory Relief 

Plaintiff’s claim for declaratory relief is derivative of his other claims. And for the reasons set 
forth, above, he has failed to allege facts sufficient to state a claim for declaratory relief. 

The demurrer is sustained, without leave to amend. 

 

 

 


